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service are the states where the object or res is located and the state of 
the owner's domicil. Upon one or both of these states is conferred the 
power to tax, generally to the exclusion of others. The principle upon 
which the choice is made is not always obvious to a non-expert. 6 The 
present decision, giving to both states the power to tax, is not in con- 
flict with previous decisions and is not unreasonable. 

A. L. C. 

AGREEMENTS FOR FICTITIOUS BIDS AT AUCTIONS 

The courts generally agree that a puffer at an auction is unworthy 
of his hire. 1 His employment is considered a fraud on honest bid- 
ders. 2 Thus the general rule is that in a "sale without reserve" the 
employment of a puffer renders the sale voidable at the election of 
the bona fide purchaser. 3 The same result should be reached in a 
"sale to the highest bidder," for at common law it was considered as 
a sale without reserve. 4 There is a representation to the public that 



property in forty states : and it may be disturbing to an already unduly harassed 
property owner to be told that there is a theory by which he may be taxed in forty 
jurisdictions. The fact is, however, that the question is merely one of sound social 
policy. There may be some comfort in the assurance that there is still a constitu- 
tion, and that the time has not yet arrived when it is regarded as "reactionary" 
to believe that confiscation is not sound social policy. 

It is not in the least surprising, however, for an Ohio owner of a seat on the 
Exchange in New York to learn that he has rights in New York and in Oregon as 
well as in Ohio, and that Oregon holds its courts and its united strength ready for 
his service in the same way that Ohio does. All that is necessary is that service of 
process and other jurisdictional facts should exist. The "rights" recognized and 
enforced in Oregon may differ in various respects from those in Ohio and in New 
York. For example, New York may have available procedure in rem that is not 
available in the other states, and a contract held valid in Ohio may be held invalid 
in Oregon. But there is property in each state, even though it is not identically 
the same property. 

* Thus, bank deposits are taxable in two states, although the depositor has only 
a chose in action. Fidelity & C. T. Co. v. Louisville (1917) 245 U. S. 54, 38 Sup. 
Ct. 40. And although mobilia sequuntur personam and are taxable at the owner's 
domicil, it seems that they cannot be taxed there if they acquire a "permanent" 
location in another state, such "permanency" being possible even though they 
remain movable. Union Transit Co. v. Kentucky (1905) 199 U. S. 194, 26 Sup. Ct. 
36. Consider also inheritance and stock transfer taxes. 

% Dealy v. Land Co. (1913) 21 Calif. App. 39, 130 Pac. 1066; Walker v. Night- 
ingale (1726, H. L.) 3 Brown P. C. 263. 

'National Bank v. Sprague (1869) 20 N. J. Eq. 159; Veazie v. Williams (1850, 
U. S.) 8 How. 134. 

'Howard v. Castle (1796, K. B.) 6 T. R. 642; Thornet v. Haines (1846) 15 
L. J. Exch. 230 ; Veazie v. Williams, supra note 2 ; cf . Gregory v. U. S. Fidelity 
Co. (1904, Sup. Ct.) 45 Misc. 112, 91 N. Y. Supp. 595. The seller cannot avoid 
a sale where he has employed a puffer. Troughton v. Johnson (1804) 3 N. C. 
328. 

'Benjamin, Sales (6th ed. 1920) 549; Parfitt v. Jepson (1877) L- J- C. P. 529. 
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the property shall be sold in a market where free, unhampered com- 
petition determines who the purchaser shall be. 5 Likewise an agree- 
ment between buyers not to bid against each other at a public auction 
for the purpose of preventing competition or chilling bidding is illegal, 
and for the same reason. 6 The opposite poles of illegality in bidding 
are where artificial competition secures a price higher than honest 
competition would yield, and where stifled competition secures the 
goods for a price lower than an unhampered market would yield. 
The dissent from the illegality of either extreme is negligible. 

The consideration which moves the few dissenters from the rule 
against puffing appears to be a desire to shield the seller of property 
from an unjust price. 7 Something may be said for this position when 
the auction is an involuntary judicial sale. 8 It has been suggested 
that no matter what interest one may have in the proceeds of the 
sale he has a privilege of bidding, provided the sale is not under his 
control. 9 It seems that when he has an interest in the enhancement 
of prices, even if he has no control over the sale, his privilege of 
bidding could easily be abused and work a fraud upon honest bidders 
because he would profit from the running up of the bids. Yet there 
are instances in judicial sales where one interested in the sale may 

6 Veasie v. Williams, supra note 2; McMillan v. Harris (1900) no Ga. 72, 35 S. 
E. 334; National Bank v. Sprague, supra note 2; Flannery v. Jones (1897) 180 
Pa. 338, 36 Atl. 856; Peck v. List (1883) 23 W. Va. 338. In England the attend- 
ance of bidders at a sale without reserve forms a contract with the auctioneer 
that the property will be sold to the highest bidder. Warlow v. Harrison (1858, 
Q. B.) 1 El. &. El. 295 ; cf. McManus v. Fortescue [1907] 2K.B.1; see Main- 
price v. Westley (1865, Q. B.) 6 B. & S. 419; Anson, Contract (Corbin's ed. 
1919) sec. 64; Langdell, Contracts (2d ed. 1880) 24. Doubt has been expressed 
of the correctness of this result. Williston, Contracts (1920) sec. 29; Smith, Sales 
"Without Reserve" (1914) 40 L. Mag. & Rev. 173. There is specific legislation 
in some American jurisdictions that when a sale is advertised to be without 
reserve the auctioneer cannot withdraw the goods from sale. N. D. Comp. Laws, 
1913, sec. 5999 ; S. D. Rev. Code, 1919, sec. 962 ; Calif. Civ. Code, 1909, sec. 1796 ; 
Uniform Sales Act, sec. 21. 

"McMullen v. Hoffman (1898) 174 U. S. 639, 19 Sup. Ct. 839; (1921) 30 Yale 
Law Journal, 630; 20 L. R. A. 545, note. 

' In Texas the illegality of puffing depends upon the animus with which it is 
carried on. Reynolds v. Dechaums (1859) 24 Tex. 174. In Tennessee not only 
must the employment of puffers be mala fide, but in addition it must be shown 
that the other bidders were actually deceived. Davis v. Petway (1859, Tenn.) 3 
Head, 667; cf., Williams v. Bradley (1871, Tenn.) 7 Heisk. 54. Formerly in 
equity, contrary to the rule of law, the employment of one puffer was justifiable 
in England to prevent a sacrifice of the property. An Act of Parliament recon- 
ciles equity with common law by making puffing illegal in regard to: sales of 
land (1867) 30 & 31 Vict. c. 48; goods, Sales of Goods Act (1893) 56 & 57 Vict, 
c. 71, sec. 58. 

"The court may set a minimum or reserve price. Bofil v. Fisher (1850, S. C.) 
3 Rich. Eq. 1; see Graff am v. Burgess (1885) 117 U. S. 180, 6 Sup. Ct. 686. 

' McMillan v. Harris, supra note 5. 
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have a bona fide intent to purchase, and his interest in the sale would 
not be antagonistic to his position as an honest bidder. 10 Under such 
circumstances he would have no inducement to run up the price. How- 
ever, it would be only within this small group of judicial sales, where 
the sales in a number of instances are involuntary, that the owner or 
one interested in the proceeds of the sale could bid in good faith. 
There would be no objection to such bidding so long as the bidders 
stand on the same footing. The difficulty is in determining the good 
faith of these bids. 

Outside of judicial sales of this character, such bidding seems gen- 
erally to tend toward fraud. The evil of secret fictitious bidding lies 
in the deception. 11 In any case the owner can expressly reserve a priv- 
ilege of bidding, or establish by notice a reserve price, and secure him- 
self against a sacrifice. 12 Protection is given to the owner against com- 
binations of bidders to stifle competition, and it follows that bidders 
should be protected from the owner's conspiracy against them. 

The argument that puffers should be permitted to prevent a sacrifice 
of the property meets with the difficulty that "the value of the thing is 
what it will bring." A bidder at an auction values the property accord- 
ing to what others offer for it. The owner putting up the property 
would have his personal opinion of what the property is worth, but a 
better criterion would be the unhampered auction itself. The auction 
is the market, and the market value is the highest bid. Here again is 
the difficulty of determining the good faith of these puffing bids. 

The court was presented with an agreement to enhance bids, and not 
a technical "puffing" agreement, in the recent case of Jennings v. 
Jennings (1921, N. C.) 108 S. E. 340. The plaintiff had been a bona 
fide bidder, it appears, at a partition sale 13 of land belonging to the wife 
and minor son of the defendant ; and in return for increasing his bid 
to $11,275, in order to persuade bona fide bidders to run up their bids, 
the defendant contracted to give him a share of the higher bids. The 



10 As, for instance, a sale upon dissolution and winding up of a partnership, or 
a partition sale where a partner or a co-owner desires bona fide to buy the pro- 
perty. Of course where all the partners or co-owners unite in bidding or hiring 
others to bid for them, their interest would lie in securing the highest price possi- 
ble and this would rebut the good faith of the bids on their part. 

u Pittsburgh Dredging & Construction Co. v. Monongahela & Western Dredg- 
ing Co. (1905, C. C. W. D. Pa.) 139 Fed. 780. 

"Parfitt v. Jepson, supra note 4; Uniform Sales Act, sec. 21; see Thornet v. 
Haines, supra note 3. 

18 The rules applicable to an ordinary auction apply to a partition sale, and to 
all judicial sales, except where such sale is specifically authorized to be private. 
The only difference which actually exists between an auction and a judicial sale 
is that the latter requires the approval of the court Anderson v. Wis. Cent. Ry. 
(1909) 107 Minn. 296, 120 N. W. 39. 

16 
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plaintiff made a still higher bid of $11,830, and sold this bid 1 * to a 
third party without the knowledge or privity of the defendant. He 
sought to recover the stipulated share of the difference between his bid 
of $1 1,275 and the amount of the bid he sold to the third party. If the 
plaintiff can be considered a puffer, the whole difficulty is ended. But 
assuming that he was not a puffer, is it an instance of an illegal secret 
interference to artificially create competition by fictitious bids? It is 
to be observed that the plaintiff would have had a refund under his 
contract with the owner for a share of any bid which he might have 
made, if such bid exceeded $11,275. No bid of his, therefore, above 
$11,275 could be considered bona fide. Each bid in excess of the 
agreed price was, to the extent of the agreed share of remuneration, 
fictitious. In reference to puffing his position was anomalous, 15 for 
if his bid had been accepted he could have been compelled to complete 
the sale, and still his financial responsibility was less in every case than 
that of his fellow bidders. He enjoyed a favor so far as his own lia- 
bility was concerned. If the property had been knocked down to a 
higher bidder, part of the price paid would have gone to the plaintiff. 
The higher the accepted bid of a bona fide bidder, the greater his 
reward. It was specifically understood by the parties that the agree- 
ment should be kept secret. 

The Court was doubtful of the "wisdom and propriety" of the con- 
tract; but since the rights of third parties did not intervene, they 
treated the contract as valid and held that the plaintiff by selling his 
bid to the party failed to perform his part of the contract. He had 
defeated the purpose of the contract, namely, a sale to the highest 
bidder. There was nowhere in the agreement a prohibition of such 
sale by the plaintiff, nor was the aim of the contract stated to be for the 
purpose of selling to the highest bidder. Undoubtedly this was the 

"The Court says "he acquired the position of advantage as a bidder, and the 
right to sell his bid under the contract . . . .-" It is well settled that a bid is 
only an offer, and may be withdrawn at any time before it is accepted by striking 
off the property to the bidder. Payne v. Cave (1789, K. B.) 3 T. R. 148. The 
principle applies to judicial sales. Hibernia Savings & Loan Soc. v. Behnke 
(1898) 121 Calif. 339, 53 Pac. 812. The highest bidder at a judicial sale is only 
preferred and has no independent rights. Perry v. Perry (1920) 179 N. C. 445, 
102 S. E. 772. It does not appear in the instant case that the plaintiff's bid had 
been accepted, certainly not confirmed by the Court, for the plaintiff sold out 
upon his vendee's threat to raise the bid. It is doubtful if the plaintiff had any- 
thing to sell. Where a successful bidder at a judicial sale sold his bid before 
confirmation by the court, the sale was held to be void. Camp v. Bruce (1898) 96 
Va. 521, 31 S. E. 901 ; 16 R. C. L. 75- 

" One who makes fictitious bids at an auction is not a puffer, if, in case his bid 
is last and highest, he can be compelled, by the person conducting the sale, to take 
and pay for the property. McMillan v. Harris, supra note 5. Puffing and by- 
bidding are the same. 
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end desired, but it was a part of the contract only by implication. The 
sole specific requirement for his performance was to bid a certain price 
and as a reward he was to receive a share of all higher bids. 

It seems that a better ground for the decision would have been the 
illegality of the contract. The fact that the agreement was made for 
the purpose of enhancing the bids does not render it less odious than an 
agreement to chill bidding. The Court thought it "close akin to the 
employment of by-bidders, 16 which is violative of the implied guaranty 

that all bids at public sales are genuine " Both the owner and 

the bidders are required to act in good faith. 17 It does not appear any- 
where that the property would have been sacrificed at an unjustly low 
price. And while the purpose of the agreement was to increase the 
bids at the sale, its effect was to create a false appearance of competi- 
tive bidding. 18 In the enforcement of such an agreement the law 
would be the instrument of executing a deceptive design. 19 Any con- 
duct of those engaged in selling or bidding which prevents fair, free, 
and open sale is fraudulent and contrary to common morality, square 
dealing, and commercial integrity. 



The dangers involved in the confiscation of the private property of 
the citizens of enemy countries are suggested by the recent disclosures 
in connection with the repudiation by China, on her entrance into the 
recent war, of the Hu Kuang Railway bonds issued in 1909 in Germany. 
It appears that some of these bonds have reached the hands of citizens 
of allied or neutral countries, and a great protest, including a threat 
of refusal of future loans to China, has gone up. Possibly some of 
these bonds were bought up after 1917 at low prices in the expectation 
that China could after all be persuaded to pay them. 

However lawless the proceeding of repudiation of bona fide obliga- 
tions, China merely anticipated the action of the Great Powers in the 
Treaty of Versailles reserving the power, of which France, Great 
Britain and in part Italy have already availed themselves, to confiscate 
the private property and investments of ex-enemy nationals. Nothing 
more subversive of the stability of international commercial relations, 
the integrity of investments, the mobility of capital and peaceful devel- 

™ By-bidding is defined, "Bidding with the connivance or at the request of the 
vendor of goods by auction, without an intent to purchase, for the purpose of 
obtaining a higher price than would otherwise be obtained." 1 Bouvier, Law 
Dictionary (8th ed. 1914) 407. 

"Barnes v. Mays (1891) 88 Ga. 696, 16 S. E. 67; Veazie v. Williams, supra 
note 2; Bexwell v. Christie (1776, K. B.) Cowp. 395. 

18 Cf. Pittsburgh Dredging & Construction Co. v. Monongahela & Western 
Dredging Co., supra note 11. 

"Ibid. 
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opment of international intercourse could have been introduced into a 
twentieth century treaty than the provision just mentioned. Yet some 
of the men who have most vigorously protested against the confiscatory 
acts of China, and of Soviet Russia as well, are among those who sanc- 
tioned the confiscation clauses of the Treaty of Versailles. The shoe 
is now merely on the other foot. As a matter of fact, the policy of 
confiscation of ex-enemy private property, now revived in a stressful 
period of mental aberration after a full century of desuetude, is a two- 
edged sword, and there is never any assurance that it will always swing 
in one direction. With the steady growth in American investments 
abroad, it seems hardly conceivable that any respectable opinion in the 
United States should be found in approval of the short-sighted policy of 
confiscation or indefinite retention of ex-enemy private property. The 
unfortunate effects of the exploitation of this precedent are incalculable. 
American holders of the bonds of and investors in possible enemy 
countries are in danger of losing their investments out of hand. Their 
chances of recovery of any equivalent will depend upon the success in 
arms of their own country. The inconsistency of this position with 
any movement for the limitation of armaments will be readily 
appreciated. 



As if divorce were not scandalously easy to obtain, one wealthy and 
irritated wife has sought to oust her clinging spouse from her premises 
on the ground that he is a "squatter." 1 He had exercised the only 
remaining privilege of dominion left to the male, the choice of the 
matrimonial domicil, 2 and had considerately chosen his wife's estate. 
The complaint was futile 3 ; Domus sua cuique est tutissimum refugium. 

1 Marshall v. Marshall (1921, Co. Ct.) 116 Misc. 249, 190 N. Y. Supp. 318. 

2 Schouler, Domestic Relations (6th ed. 1921) sec. 40; Buckhols v. Buckhols 
(1911) 63 Wash. 213, 115 Pac. 88. 

3 Cipperly v. Cipperly (1918, Co. Ct.) 104 Misc. 434, 172 N. Y. Supp. 351. 



